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ORDER
Per N.K. Choudhry (JM):

This appeal has been preferred by the Assessee against the
order dated 22/05/21023 impugned herein passed by the National
Faceless Appeal Centre (NFAC) Delhi / Ld. Commissioner of Income
Tax (Appeals) [in short, Ld. Commissioner] under section 250 of the
Income-tax Act, 1961 {in short, the Act)} for the A.Y. 2005-06.
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2. Brief facts relevant for adjudication of the relevant appeal are
that the Assessee has declared total income at Rs.2,35,638/- by filing
its return of income on 25/10/2005, which was processed and finalized
on 08/03/2007 whereby total income of the Assessee was computed at
Rs.2,71,470/-. Subsequently, vide order dated 24/12/2009 passed
by the under section 143(3) read with section 263 of the Act the total
income of the Assessee was determined at R.47,35,550/-. The
Assessing Officer also estimated the gross profit rate @40% of the
advance of Rs. 1,11,85,163/- being shown as on 31/03/2005 on non
furnishing of the area-wise detail of the project on year to year basis
and also not producing the books of account and added the estimated
GP rate @40% of advances , in the income of the Assessee, against
which, the Assessee went in appeal before the Ld. Commissioner
(Appeals)-II, Thane, who partly allowed the appeal of the Assessee
and directed the Assessing Officer to apply a net profit of 12.68% on

closing work-in-progress.

3. Consequently, the penalty proceedings under section 271(1)(c)
of the Act were initiated which culminated into levy of penalty of
Rs.7,04,535/- vide order dated 11/03/2015 u/s 271(1)(c) of the Act
passed by the AO. The Assessee being aggrieved, preferred first
appeal before the Ld. Commissioner challenging the penalty order. As
it appears from the impugned order (para 1.1) that the Ld.
Commissioner (Appeals) though afforded various opportunities of
being heard to the Assessee by sending various notices for the dates
of hearing/compliances, however, the Assessee neither appeared nor
made any compliance and therefore, in the constrained circumstances,
the Ld. Commissioner decided the appeal filed by the Assessee as ex-

parte and affirmed the penalty levied by the AO by dismissing the
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appeal, while following the decision of the Hon’ble MP High Court in the
case of Estate of Late Tukaojirato Holkar vs CWT 233 ITR 480 (MP)
and “Latin Maxim” that the law assist only those who are vigilant with
their rights and not those who sleep over their rights as embedded in

the dictum ‘vigilantibus non dormentibus, jura subveniunt’.

4. We have given thoughtful consideration to the impugned order
and the conduct of the Assessee as the Assessee before the authorities
below remained non-compliant and even inspite of sending 8 notices
by the Ld. Commissioner, made no compliance. Even otherwise,
before the tribunal as well the Assessee filed the inappropriate Form-
36 and inspite of sending defect notice with regard to non-filing of the
penalty order and assessment order passed by the AO along-with the
appeal, the Assessee made no compliance. Even inspite of sending
notice for the date of hearing of this appeal on 31-10-2023, the
Assessee made no-compliance, hence in the constrained
circumstances, are we inclined to decide this appeal ex-parte. We are
in concurrence with the findings of the Ld. Commissioner that though
more than adequate opportunity was provided to the Assessee,
however, the Assessee was not desirous of pursuing the grounds of
appeal. The law assists only those who are vigilant with their rights
and not those who sleep over their rights, therefore considering the
peculiar facts and circumstances in totality as the Assessee’s appeal in
not in right format and not accompanied by the Assessment Order and
penalty Order passed by the AO and the Assessee has also not cured
the defect and the conduct of the Assessee seems to non-compliant
and non-vigilant, we are inclined to dismiss this appeal in limine being

non-maintainable, hence dismissed accordingly.
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5. In the result, appeal filed by the Assessee stands dismissed.

Order pronounced in the open court on 31/10/2023

Sd/- sd/-
(B.R. BASKARAN) (N K CHOUDHRY)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Pavanan
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